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Decision re: Internatioral Fidelity Iansurance Co.; by Robnrt P,
Keller, Deputy Comptroller Geireral.

Issue rren: Pederal Procurement of Goodsn and Services (1300V.

Contact: Office of the General Counsel: I'rocurement Law II.

Budget Punction: National Defense: Departasnt of Pefense -~
Procurement & Contracts (058).

Organization Concerned: Department of the Army: Corps of
Engineers; Robco Associatecs; Internal Revenue Service.

Authority: Miller Act. 54 Comp. Gen. 823, Pireman's Fund
Insurance Co. ¥v. United States, %21 F.24 706, 708, 190,
Onited States Fidelity and Guaranty Co. v, United States,
475 F,24 1377.

The Army Corps of Engineers reduested an advance
decision regarding whether a tax levy against a contractor has
priority over a claim for amounts due under the contract by the
contractor's Millexr Act payment bond surety. The right cf the
United States t¢ collect the *tax indebtedness of a contractor by
offsetting against the balance due under a Governazent cuntract
is superior to tue claim of payment bond surety. (Author/ScC)
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MATTER OF: Internaticual Fidelity Trnaurance Co.

DIGEST:

R.ght of Un'ted States to ccllect tax indebtedness
nf contracrur by offsetting agaionst balance due
under Government contract is superior to clainm

of payment bond surety.

Tie Corps of Engineers, Departmont of the Army,
has reguested ar advance decision regarding whether a
tax levy against a contractor has priority over a claim
f£or amounts, due under the contract by che contractor's
‘Miller Act paymeat kond sur.ty.

N ‘The subject fixed price donstruction contract was
‘awardud to Nobeco Associates /Robco) on May 17, 1974,
Robeco furnished a Miller Act payment bond in the initial
penal sum of $51,600, on which International Fidelity
Insurance Company (international) was the surety. All
work under the contract was completed by Robeco 1in
Decembér 1974, and all amounts due- to the contractor
have been paid by the Government except for the sum of
$1,000.00, which was retained under the standard paymentc
clause of the contract. '

The Internal Revenue Service (IRS) has claimed
the $1,000.00 retainage in parcial satisfaction of an
outstanding tax lien levied aguinst Robeo in the amount
of §29,361,19. However, attorneys for International, the
payment bond aurety, have requested that the btalance due
by the Government to Robeco be retaiaed in ordaer to pay
International, as subrogee of Robco, for all claims paid
by International to laburers and materialmen of Robeo.
International's attorneys assert that the IRS notice of
levy does not take precedence over any claim of the
surety because the suraety succeeds to the contrect
retainage by virtpe of subrogation to the rights of
; those materialmen and subcontracturs paid by the suraty.
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By paving claims of laborers and aaterialwen of
Robceo, International succeeds by right of subrogatioa
to Robeo's claim for the unpeid balance vf $1,000.00
due from the Soverni.ent. direman's Fund Inasurance
Company v. United States, 421 F.2d 7G6, 708; 190 Ct.
Cl. R04 (1970). However, 1t 1is well settlad thac the
right of the United Statas to collect taxes or other
debts of cthe contractor by offsetting the obligetions
againac retainage undar a Goverument contract ies superior
to the cla‘ws of a payaert bnnd aurety arising from its
paymnats to the contractor's laborers snd materialmen.
See Mora-Landlis Contractors; Fireman's Pund Insurance
Lo., B~187503, December 21, 1976, 76-2 CPD 517; 54
Conp. Gen, 823 (1975); Uniced States Fidelity & Guaranty
Lo. v, United States, 475 F.2d 1377, 1383; 201 Ce. C1.

1, 13 {1973).

Ve conclude that the IRS tax lien has priority
over the claim by the payment bond surety. Accordingly,
the halancec remaining under the contract should be paid
to the IRS 1in parcial satisfaction of the tax lien
levied againet the contractor.
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Deputy Comptroller General
of the United Statcs
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